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DIGEST: A Forest S e r v i c e  f i r e f i g h t e r  was a u t h o r i z e d  
r e imbursemen t  on  an  a c t u a l  s u b s i s t e n c e  e x p e n s e  
bas i s  i n  l i e u  of a p e r  diem r a t e  o f  $5. The 
f i r e f i g h t e r  a r g u e s  t h a t  t h e  F e d e r a l  T r a v e l  
R e g u l a t i o n s ,  p a r a g r a p h  1-8.1 a u t h o r i z e  reim- 

where u n u s u a l  c i r c u m s t a n c e s  e x i s t .  The Forest 
S e r v i c e  b e l i e v e s  t h a t  u n u s u a l  circumstances 
e x i s t  because t h e  f i r e f i g h t e r s  were working i n  
remote areas w h e r e  food  and l o d g i n g  is  n o t  
n o r m a l l y  a v a i l a b l e  and i s  p r o v i d e d  by t h e  
Forest  S e r v i c e .  I t  b e l i e v e s  t h a t  reimburse- 
ment o n  an  a c t u a l  s u b s i s t e n c e  e x p e n s e s  bas i s  
would e n s u r e  t h a t  o n l y  those  employees  t h a t  
a c t u a l l y  i n c u r r e d  e x p e n s e s  w o u l d  be reimbursed 
and c i ted f u r t h e r  a d m i n i s t r a t i v e  s a v i n g s  real-  
i z e d  by  a r e d u c t i o n  i n  t h e  number of t r a v e l  
v o u c h e r s  t h a t  w o u l d  h a v e  t o  be p r o c e s s e d .  T h e  
Fores t  S e r v i c e  may n o t  a u t h o r i z e  t h e  f i r e -  
f i g h t e r s  ac tua l  s u b s i s t e n c e  expenses since 
FTR p a r a g r a p h  1-8.lc p r o v i d e s  t h a t  a c t u a l  
subs is tence  e x p e n s e s  may be a u t h o r i z e d  where 
t h e  a u t h o r i z e d  p e r  d iem would be i n s u f f i c i e n t  
t o  c o v e r  e x p e c t e d  e x p e n s e s .  T h e r e f o r e ,  t h e  
f i r e f i g h t e r  may be paid t h e  claimed p e r  diem. 

bu r semen t  on a n  a c t u a l  s u b s i s  t e n c e  bas i s  o n l y  

The  issue p r e s e n t e d  i s  w h e t h e r  an  agency  may a u t h o r -  
i z e  ac tua l  s u b s i s t e n c e  f o r  employees  i n  a t r a v e l  s t a t u s  
where  t h e  per diem would be a d e q u a t e  t o  c o v e r  expected 
expenses .L/  We read t h e  a p p l i c a b l e  r e g u l a t i o n s  and t h e  
l e g i s l a t i v e  h i s t o r y  as  i n t e n d i n g  t h a t  a c t u a l  subsistence 
e x p e n s e s  be a u t h o r i z e d  o n l y  when t h e  employee  t r a v e l s  t o  a 
h i g h - c o s t  g e o g r a p h i c  a r e a  o r  where d u e  t o  t h e  u n u s u a l  cir-  
c u m s t a n c e s  of t h e  t r a v e l  per diem would  n o t  be s u f f i c i e n t  

- The request was submi t ted  by C. E. T i p t o n ,  a n  a u t h o r -  
i z e d  c e r t i f y i n g  o f f i c e r  of t h e  Forest  S e r v i c e ,  Un i t ed  
S t a t e s  Depar tmen t  of A g r i c u l t u r e .  



B-2 17 3 8 3  

to  c o v e r  e x p e c t e d  e x ? e n s e s .  T h e r e f o r e ,  we h o l d  t h a t  t h e  
a g e n c y  rnay not a u t h o r i z e  r e i m b u r s e m e n t  of a c t u a l  s u b s i s t -  
ence expenses  i n  t h e s e  c i r c u m s t a n c e s .  

The F o r e s t  S e r v i c e  s t a t e s  t h a t  s e v e r a l  o f  i t s  regions 
h a v e  a u t h o r i z e d  r e i m b u r s e m e n t  o n  a n  a c t u a l  s u b s i s t e n c e  
b a s i s  i n s t e a d  o f  o n  a per d i e m  b a s i s  w h e n e v e r  a n  e m p l o y e e  
is  a s s i g n e d  t o  f i r e f i g h t i n g  d u t i e s .  The  Forest  S e r v i c e  
b e l i e v e s  t h a t  t h i s  is proper b e c a u s e  most f i r e s  o c c u r  i n  
remote areas  w h e r e  commercial l o d g i n g i a n d  meals a r e  n o t  
a v a i l a b l e .  T h u s ,  t h e  F o r e s t  S e r v i c e  p r o v i d e s  l o d g i n g s  and  
meals t o  most of t h e  f i r e f i g h t e r s .  The  $!rest S e r v i c e  
i n d i c a t e s  t h a t  a cost  s a v i n g s  r e s u l t s  from r e i m b u r s i n g  
o n l y  a c t u a l  e x p e n s e s  b e c a u s e  o n l y  t h o s e  e m p l o y e e s  who h a v e  
o u t - o f - p o c k e t  e x p e n s e s  a r e  p a i d .  F i n a l l y ,  t h e  F o r e s t  S e r -  
v i c e  i n d i c a t e s  t h a t  a d m i n i s t r a t i v e  b e n e f i t s  accrue to  t h e  
a g e n c y  b e c a u s e  i t  i s  r e q u i r e d  t o  process a smaller number  
of c l a ims  s i n c e  many f i r e f i g h t e r s  h a v e  n o  o u t - o f - p o c k e t  
e x p e n s e s .  The use o f  a special  per  d i e m  r a t e  u n d e r  para- 
g r a p h  1-7.3 of t h e  F e d e r a l  T r a v e l  R e g u l a t i o n s  (May 1 9 7 3 )  
i n c o r p .  by r e f . ,  4 1  C.F.R. S 101-7 .003  ( 1 9 8 0 ) ,  was con-  
s i d e r e d  a n d  r e j e c t e d  b e c a u s e  i t  would  e i t h e r  i n c r e a s e  
a d m i n i s t r a t i v e  costs  or  n o t  f a i r l y  reimburse e m p l o y e e s  f o r  
i n c u r r e d  e x p e n s e s  i n  a l l  s i t u a t i o n s .  

T h e  Forest  S e r v i c e  f o r w a r d e d  a voucher s u b m i t t e d  by 
o n e  o f  t h e  f i r e f i g h t e r s ,  Mr. F r a n k  C.  S a n d e r s ,  Smokejumper  
S u p e r i n t e n d e n t .  M r .  S a n d e r s  r e a d s  FTR p a r a g r a p h  1-8.1 as  
a u t h o r i z i n g  a c t u a l  s u b s i s t e n c e  e x p e n s e s  o n l y  when t h e  
a g e n c y  d e t e r m i n e s  t h a t  t h e  per diem o t h e r w i s e  a l lowable  is 
i n a d e q u a t e - - i . e . ,  less t h a n  s u f f i c i e n t  t o  c o v e r  e x p e n s e s  
i n c u r r e d .  I t  does n o t  i n  h i s  o p i n i o n  a u t h o r i z e  a c t u a l  
s u b s i s t e n c e  f o r  t h e  p u r p o s e  of r e d u c i n g  a d m i n i s t r a t i v e  
costs .  Mr. S a n d e r s  h a s  s u b m i t t e d  f o u r  v o u c h e r s  t o t a l i n g  
$ 1 7 4 . 5 0 ,  r e p r e s e n t i n g  h i s  e n t i t l e m e n t s  computed  u n d e r  t h e  
rules a p p l i c a b l e  t o  p a y i n g  t h e  per  diem a l l o w a n c e .  H e  
i n d i c a t e s  t h a t  i f  h e  is  e n t i t l e d  t o  r e i m b u r s e m e n t  o n l y  o n  
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an a c t u a l  e x p e n s e s  b a s i s ,  h e  w i l l  o b t a i n  i n f o r m a t i o n  w i t h  
respect t o  s u c h  e x p e n s e s  i n c l u d i n g  t h e  meals h e  was 
required t o  purchase .2/  - 

a c t u a l  s u b s i s t e n c e  e x p e n s e s  a re  se t  f o r t h  i n  p a r a g r a p h  
1-8.1 o f  t h e  Federa l  T r a v e l  R e g u l a t i o n s ,  supra.  An 
e m p l o y e e ' s  e n t i t l e m e n t  t o  actual  s u b s i s t e n c e  e x p e n s e s  is 
n o r m a l l y  c o n t i n g e n t  upon e n t i t l e m e n t  t o  p e r  diem and an  
a g e n c y  d e t e r m i n a t i o n  t h a t  t h e  a u t h o r i z e d  maximum per diem 
a l l o w a n c e  would  be i n a d e q u a t e  t o  covelt t h e  a c t u a l  and 
n e c e s s a r y  e x p e n s e s  o f  t h e  t r a v e l e r .  FTR'hpara. 1 -8 . la .  I t  
is i n  t h i s  c o n t e x t  t h a t  s u b p a r a g r a p h  1-8.ilc a u t h o r i z e s  
a c t u a l  s u b s i s t e n c e  e x p e n s e s  d u e  t o  " u n u s u a l  c i r c u m s t a n c e s  
o f  t h e  t r a v e l  a s s i g n m e n t . "  T h a t  s u b s e c t i o n  r e i t e r a t e s  
t h a t  a c t u a l  s u b s i s t e n c e  e x p e n s e s  may be a u t h o r i z e d  "when 
i t  is  d e t e r m i n e d  t h a t  t h e  maximum per diem a l l o w a n c e  
* * * would be i n a d e q u a t e  * * *.I1 The clear i n t e n t  o f  
t h i s  p h r a s e  is  r e i n f o r c e d  by  s u b s e q u e n t  h l e s .  One s u c h  
ru l e  s t a t e s  t h a t  a c t u a l  s u b s i s t e n c e  may n o t  be a u t h o r i z e d  
w h e r e  t h e  e x p e c t e d  e x p e n s e s  e x c e e d  t h e  a u t h o r i z e d  per diem 
by  o n l y  a small amount or where i n f l a t e d  costs are common 
t o  a l l  t r a v e l e r s .  A d d i t i o n a l  e x a m p l e s  of u n u s u a l  circum- 
s t a n c e s  a r e  p r o v i d e d  i n  s u b p a r a g r a p h  1 - 8 . l c ( 3 ) .  The 
common th read  i n  a l l  o f  t h e  e x a m p l e s  is  t h a t  t h e  cost  o f  
l o d g i n g  absorbs p r a c t i c a l l y  a l l  o f  t h e  a u t h o r i z e d  per 
diem. 

The c o n d i t i o n s  unde r  which a n  a g e n c y  may a u t h o r i z e  

T h e  p l a i n  meaning  of t h i s  r e g u l a t i o n  i s  t h a t  t h e  term 
" u n u s u a l  c i r c u m s t a n c e s "  c o v e r s  o n l y  c e r t a i n  s i t u a t i o n s  
where  t h e  a u t h o r i z e d  per diem is n o t  s u f f i c i e n t  t o  c o v e r  
e x p e c t e d  e x p e n s e s .  Reducing  a d m i n i s t r a t i v e  costs is n o t  
o n e  o f  t h e  e x a m p l e s  l i s t e d  a s  a n  " u n u s u a l  c i r c u m s t a n c e . "  
F u r t h e r ,  i n  view of t h e  l e g i s l a t i v e  h i s t o r y  of t h e  s t a t u t e  
a u t h o r i z i n g  r e i m b u r s e m e n t  o f  a c t u a l  s u b s i s t e n c e  e x p e n s e s ,  
as d i scussed  below, w e  do  n o t  b e l i e v e  t h e  s t a t u t e  con- 
t e m p l a t e d  payment of actual  s u b s i s t e n c e  e x p e n s e s  i n s t e a d  
of per diem i n  these c i r c u m s t a n c e s .  

2/ The Forest S e r v i c e  s ta tes  t h a t  computed unde r  t h e  
s t a n d a r d  per diem r a t e ,  Mr. S a n d e r s '  d a i l y  e n t i t l e -  
ment would be $ 5  ( z e r o  l o d g i n g  costs p l u s  $23, minus  
$6 for  each meal p r o v i d e d  by t h e  Governmen t ) .  
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T h e  r e g u l a t o r y  p r o v i s i o n  d i s c u s s e d  a b o v e  i m p l e m e n t s  
5 U.S.C. S 5 7 0 2 ( c )  ( 1 9 8 2 ) .  T h a t  s u b s e c t i o n  p r o v i d e s :  

"Under  r e g u l a t i o n s  p r e s c r i b e d  u n d e r  
s e c t i o n  5707 o f  t h i s  t i t l e ,  t h e  Admin i s -  
t r a t o r  of G e n e r a l  S e r v i c e s ,  or h i s  d e s i g -  
n e e ,  may prescribe c o n d i t i o n s  under  w h i c h  
a n  e m p l o y e e  may be re imbursed  for  t h e  
a c t u a l  and n e c e s s a r y  e x p e n s e s  of o f f i c i a l  
t r a v e l  when t h e  maximum p e r  d iem a l l o w a n c e  
would  be less t h a n  these e x p e n s e s ,  e x c e p t  
t h a t  s u c h  r e i m b u r s e m e n t  s h a l l  n o t  e x c e e d  
$75  f o r  e a c h  d a y  i n  a t r a v e l  s t a t u s  w i t h i n  
t h e  c o n t i n e n t a l  U n i t e d  S t a t e s  when t h e  per 
diem o t h e r w i s e  allowable is d e t e r m i n e d  t 
be i n a d e q u a t e  ( 1 )  d u e  t o  t h e  u n u s u a l  c i r  
c u m s t a n c e s  of t h e  t r a v e l  a s s i g n m e n t ,  or 
( 2 )  f o r  t r a v e l  t o  h i g h  r a t e  g e o g r a p h i c a l  
a r eas  d e s i g n a t e d  as  s u c h  i n  r e g u l a t i o n s  
p r e s c r i b e d  u n d e r  s e c t i o n  5707  of t h i s  
t i t l e  ." -. 

The  l a n g u a g e  of t h i s  s u b s e c t i o n  i s  s t r a i g h t f o r w a r d .  
A c t u a l  s u b s i s t e n c e  may be a u t h o r i z e d  o n l y  where t h e  p e r  
diem is  d e t e r m i n e d  t o  be i n a d e q u a t e  for one of t h e  two 
prescr ibed  r e a s o n s - - t r a v e l  i n  a h i g h - r a t e  g e o g r a p h i c a l  
a rea  or  where  t h e  t r a v e l  a s s i g n m e n t  i n v o l v e s  u n u s u a l  
c i r c u m s t a n c e s .  C o n c e r n i n g  t h e  l a t t e r ,  t h e  l e g i s l a t i v e  
h i s t o r y  shows t h a t  C o n g r e s s  was c o n c e r n e d  o n l y  a b o u t  
s i t u a t i o n s  r e q u i r i n g  e x p e n d i t u r e s  w e l l  i n  e x c e s s  of a n  
e m p l o y e e ' s  per diem e n t i t l e m e n t s .  For e x a m p l e ,  t h e  House 
Report a c c o m p a n y i n g  t h e  b i l l  s t a t e s  t h a t  t h e  a u t h o r i t y  to  
a u t h o r i z e  a c t u a l  s u b s i s t e n c e  i n  u n u s u a l  c i r c u m s t a n c e s  is  
i n t e n d e d  t o  be u s e d  " i n  a v e r y  l i m i t e d  number of s i t u a -  
t i o n s , "  n o t i n g  t h a t  o c c a s i o n a l l y  e m p l o y e e s  are r e q u i r e d  t o  
t r a v e l  o n  a s s i g n m e n t s  t h a t  r e q u i r e  " p e r s o n a l  e x p e n d i t u r e s  
w e l l  i n  e x c e s s  of t h e  r e i m b u r s e m e n t  w h i c h  would be ob- 
t a i n e d  a t  t h e  [ a u t h o r i z e d ]  per diem rates." H.R.  Rep. 
N o .  604 ,  8 9 t h  Cong.,  1 s t  Sess. (1955), r e p r i n t e d  i n  1955  
U.S.  Code Cong. & A d .  N e w s  2 5 4 7 ,  2549-2550. 

On t h e  b a s i s  of t h e  a b o v e  a n a l y s i s ,  w e  f i n d  t h a t  t h e  
r e g u l a t i o n s  do n o t  p r o v i d e  a n d  t h e  s t a t u t e  does n o t  con-  
template r e i m b u r s e m e n t  of a c t u a l  s u b s i s t e n c e  e x p e n s e s  
where t h e  e x p e c t e d  e x p e n s e s  would  be f a r  less t h a n  t h e  
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o t h e r w i s e  a u t h o r i z e d  per d i e m .  A c c o r d i n g l y ,  t h e  F o r e s t  
S e r v i c e  may n o t  a u t h o r i z e  r e i m b u r s e m e n t  of ac tua l  
s u b s i s t e n c e  e x p e n s e s  u n d e r  FTR p a r a g r a p h  1-8.1 i n  t h i s  
s i t u a t i o n .  S i n c e  t h e  F o r e s t  S e r v i c e  d i d  n o t  f i x  a per 
d i e m  r a t e  f o r  f i r e f i g h t e r s ,  t h e  t r a v e l  v o u c h e r s  o f  
M r .  S a n d e r s  s h o u l d  b e  p r o c e s s e d  a s  s u b m i t t e d  u s i n g  t h e  
ru l e s  a p p l i c a b l e  t o  paymen t  of per  diem when l o d g i n g  costs 
are  n o t  i n c u r r e d  a n d  meals a r e  f u r n i k h e d  b y  t h e  Govern-  
men t .  I n  t h a t  c o n n e c t i o n  i t  s h o u l d  b e  o t e d  t h a t  i n  a d d i -  

i n t e n d e d  t o  c o v e r  m i s c e l l a n e o u s  e x p e n s e s  n o t  s p e c i f i c a l l y  
i d e n t i f i e d .  W h i l e  i t  may be t h a t  f i r e f i g h t e r s  d o  n o t  
i n c u r  t h e  u s u a l  m i s c e l l a n e o u s  e x p e n s e s  t h i s  e l e m e n t  of 
cost s h o u l d  n o t  be o v e r l o o k e d  i n  f i x i n g  a s p e c i f i c  per 

t i o n  to  meals a n d  l o d g i n g s  t h e  p e r  d i e m  1 p l l o w a n c e  is 

diem r a t e .  4 

y#i& .c./ Cornpt r o l l  e r  G e n e r  a1 
of t h e  U n i t e d  S t a t e s  
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